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 :: IN THE COURT OF THE SESSIONS JUDGE::::::::NALBARI :: 

 

Crl Appeal No. 26/2015 

        

From the judgment and order dated 15/07/2015 passed by learned Chief judicial 

Magistrate, Nalbari, in GR Case No.352/14 u/s-143/323/506  IPC.  

 

                        Present   :  Mrs. S. Begum 
                                              Sessions Judge,  
                                              Nalbari. 
                

1. Md. Harun Ali. 
                         S/O-Late Ajir Ali. 

2. Md. Juwel Ali. 
                         S/O-Md. Harun Ali. 
                         Both are of Vill-Madhupur. 
                         P.S-Belsor. 
                         Dist-Nalbari, Assam..….………..Appellant/Accused. 
                                - VS - 

                         State of Assam. …………….…… Respondent. 

 

This appeal petition having been finally heard on  03/01/19 in presence of  

 

               Advocate for the  appellants        :    Mr. T. Ahmed. 

               Advocate  for the respondents     :    Mr. D. Barman, P.P   

                Date of hearing            : 03/01/2019.  

      Date of Judgment        :  17/01/2019. 

 

 J U D G M E N T 

 

 The instant appeal is directed against the judgment and order passed by 

learned C.J.M.,Nalbari whereby the learned Magistrate convicting the 

accused/appellants u/s-323 IPC sentenced them to pay a fine of Rs.700/- each 

I/d , S/I for one month. 

 

2.  The prosecution case as it is reflected in the ejahar lodged on 13/03/14 

by one Miss Junu Mani Begum is that, there is boundary dispute between the 
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informant and the accused persons namely Harun Ali, Jewel Ali, Atikur, Suriya 

and Jerina in the FIR since 2010 and a civil dispute is also pending before the 

court. It is alleged that on that very day at about 3-40 pm taking advantage of 

absence of the husband of the informant, the accused persons entering into the 

land of the informant while tried to cut a tree which is standing in their land then 

she resisted the accused persons.  while she resisted the accused persons they 

assaulted her and tore her wearing saree as the result of which she sustained 

injury. The accused Jewel Ali also pulled her hair and pushed her on the ground. 

At that moment her niece Mazida Begum while resisted them then accused 

persons assaulted her with lathi and also slapped her. The accused persons also 

threatened them with dire consequences. It is also alleged that accused persons 

outraged their modesty.  On the strength of the ejahar Belsor PS Case No.48/14 

was registered u/s-143/323/354/506 IPC. The police force set into motion on 

receipt of the ejahar and on completion of the investigation police submitted 

charge-sheet against the above mentioned accused persons u/s-

143/323/354/506 IPC.  

 

3. While the accused entered into their appearance before the learned trial 

court, the learned trial court explained the particulars of  offence u/s-

143/323/506 IPC to the accused persons to which they pleaded not guilty and 

claimed to be tried. However they were discharged from offence u/s-354 IPC.   

 

4. The prosecution to bring home the charge against the accused examined 

as many as five witnesses including the I/O. At the conclusion of the trial, the 

learned Magistrate convicted accused Harun Ali and Jewel Ali u/s-323 and 

sentenced them to pay a fine of Rs.700/- each I/d, S/I for one month each. 

However, they are acquitted from the offence u/-s143/506 IPC . The learned trial 

court acquitted the accused Atikur Rahman, Suriya Begum and Jerina Begum 

from the offence u/s-143/323/506 IPC.   

5. On being aggrieved with the impugned judgment and order of conviction 

and sentence the accused persons preferred the instant appeal. The impugned 

judgment is challenged on several count. It is contended that the learned trial 

court without appreciating the evidence on record in its proper perspective 

convicted the accused. It is contended that all the PWs except PW-4 are relative 
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of the injured and interested witness and that PW-4 is a chance witness. It is 

submitted that the learned trial court did not consider the fact that no 

neighbouring eye witnesses were  examined and convicted the accused 

erroneously. It is submitted that non-examination of the independent eye 

witnesses is fatal to the prosecution case. It is forcefully submitted that in spite 

of having material contradiction in the evidence of the witnesses with their earlier 

statement before police and in spite of having inconsistencies amongst the 

evidence of the vital witnesses the learned trial curt erroneously convicted the 

accused.  

 

6. The argument of the appellant is based on the ground taken in the appeal 

memo.  

 

7. Per contra learned Public Prosecutor strenuously argued in support of the 

judgment of conviction passed by learned trial court and submitted that the 

impugned judgment does not require any interference from this appellate court. 

 

8. On the back drop of the foregoing argument now let me decide whether 

any illegality and impropriety has been caused by the learned trial court while 

passing the impugned judgment and any interference is required from this 

appellate court.  

 

9.  In the instant case from the evidence on record it transpires that 

prosecution case rests on the evidence of 4 eye witnesses including the injured 

and all the witnesses are closely related with the injured. The learned defence 

counsel strenuously argued that learned trial court convicted the accused only 

relying upon the interested witnesses who are relatives of the injured and did not 

consider the fact that no neighbouring witnesses were examined though 

according to the version of the eye witnesses several villagers were present at 

the time of occurrence and saw the incident. It is submitted that non-

examination of the independent witnesses is fatal to the prosecution case.  
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10. By a catena of decision the Hon'ble Apex Court and the Hon'ble 

High Courts have held that conviction can be sustained on the basis of 

testimonies of related witnesses but court should be careful while 

accepting the evidence of related witnesses. The Apex court has held that 

if the testimony of the related witnesses are cogent and reliable then there 

is no bar in convicting the accused on the basis of such evidence. 

 

11. In the case of Sansab Ali Mondal & another –Vs--   State of Assam, 

reported in 2009 (3) GLJ 624, the Hon'ble Gauhati High Court has held in 

para No.16 as follows: 

 “It is a settled position of law that the evidence of a witness cannot 

be discarded merely on the ground that he is a related witness, if 

otherwise his testimony is found to be credible. As because the witness is  

related witness, it does not mean that his testimony is to be rejected in 

totality. The Court, however, is to be more careful in the mater of scrutiny 

of the evidence of the related and interested witness and if on scrutiny, 

such witness is found to be trustworthy, the same cannot be discarded 

merely on the ground that the witness is a related or interested witness.” 

 

12. A witness does not become infirm merely for being related to the victim or 

prosecution party, but the rule of prudence demands as observed by the Apex 

Court in Raju @ Balachandran & Ors. -Vs.- State of Tamilnadu reported in (2012) 
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12 SCC 701 that when the witnesses are related or interested and there is also 

enmity, testimony of such witness is required to be scrutinized with care.    

 

13. PW-1 Mrs. Junumoni Begum is the informant of the case. She deposed 

that on 13/03/14 at about 3-40 pm the accused persons engaged two labourers 

to cut her Kadam tree and while she tried to remonstrate the accused persons, 

then accused Jewel Ali and Harun Ali beat her with their hands and other 

accused persons pelted clod of earth and while her niece tried to remonstrate the 

accused persons, then the accused persons also assaulted her niece Mozida 

Begum. Defence side cross examined PW-1 at length, but could not able to 

dislodge her evidence.  From the cross-examination of PW-1 it transpires that a 

dispute is going on between her and the accused persons regarding their 

boundary and the tree.  

 

14. PW-2 Mrs. Mazida Begum is the niece of the informant. She stated in her 

evidence that about one year ago one day at about 3-40 pm while she was at 

her home, she heard hue and cry of her aunt and went to the place of 

occurrence and saw that accused Jewel Ali and Harun Ali were beating her aunt 

and other accused persons were pelting clod of earth. While she tried to 

remonstrate the accused persons she got injury on her belly. Defence side cross-

examined PW-2 at length but could not be able to demolish her evidence. From 

the cross-examination of PW-2 it reveals that there is a dispute going on 

regarding boundary of the accused persons and the informant and regarding the 

disputed tree. The accused persons by raising fencing had taken the disputed 

tree towards their boundary.  

 

15. PW-3 Md. Mahnur Ali testified that in the month of March/2014 at about 

3-30 pm while he was sitting on the road, he heard due and cry and went to the 

place of occurrence and saw that accused Jewel Ali and Harun Ali engaged 

labourer to cut the tree and while the informant Junumoni Begum restrained 

them from cutting the tree, then accused Jewel Ali and Harun Ali beat Junumoni. 

Accused Harun Ali and Jewel Ali gave fist blow to Junumoni. Other accused 

persons pelted clod of earth which fell on his daughter and she got injuries. On 
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going through the cross-examination of PW-3 it reveals that he is the brother in 

law of informant and there is a dispute going on regarding the boundary of 

informant and the accused persons.  

 

16. PW-4 Md. Mokibur Rahman disclosed that on 13/3/14 at about 3-30 pm 

while he was at road, then he heard hue and cry in the homestead of the 

informant and accordingly he went to the place of occurrence and saw that 

informant was lying on the ground and the accused persons were standing at the 

place of occurrence armed with lathi. Mozida told him that accused persons had 

beaten them. From the evidence of PW-4 it reveals that he has not seen the 

occurrence.  

 

17. PW-5 Doctor Dipjyoti Pathak is the medical officer of this case who 

examined Miss Mazida Begum and found bruise over right iliac region of 

abdomen.  

 Doctor opined that the nature of injury is simple and caused by hand and 

fist. He exhibited Ext-2 as his report.  

 

18. PW-6 Shri Dharmeswar Haloi is the Investigating Officer. He only 

investigated the case and submitted the charge-sheet. 

 

19. The evidence of the PW-1 who is injured show that for attempting to cut 

a boundary tree by the accused the quarrel started. Labourer were engaged by 

the accused.  

 

20. The above evidence is nowhere disputed by the defence. So it is the 

admitted position that for trying to cut the disputed boundary tree the quarrel 

started. It is the evidence of the PW-1 that she resisted such attempt of the 

accused and this fact is not denied by the accused. The PW-1 disclosed that 

while she resisted the cutting of the tree then accused Jewel Ali and Harun Ali 

beat her by fist blow. It is stated that accused Jewel first caught her hair and 

then assaulted her with fist blow. Thereafter accused Harun assaulted her with 

fist blow at her back.  At the beginning of the incident though none of her family 

member or other person was present at the place of occurrence but while she 
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was assaulted at that time her niece Mazida arrived at the spot. There is no 

denial regarding the above fact. As there was no person present at the place of 

occurrence except the accused and the labourer at the beginning of the 

occurrence of incident of assault on  PW-1 so there cannot be any question of 

witnessing the beginning of the incident by any neighbouring witness. She raised 

hue and cry and immediately her nephew Mazida arrived at the place of 

occurrence and while she resisted the accused from assaulting the PW-1 then 

Mazida was also assaulted by accused Jewel and Harun with fist blow. The 

neighbouring people arrived at the place of occurrence. Defence could not elicit 

anything to disbelieve her testimony. No contradiction with her earlier statement 

before the I/O could be proved so as to demolish her evidence.  

 

21. Her evidence is corroborated on all material particulars by eye witness 

Mazida who arrived at the place of occurrence while assault on PW-1 was 

continuing. According to her evidence she rushed to the place of occurrence 

hearing the scream of PW-1. She noticed accused Jewel and Harun assaulting 

her aunt PW-1. While she resisted then she was also assaulted by accused Harun 

by fist blow and accused Jewel slapped her as the result of which she sustained 

injury at her abdomen. Her evidence is consistent, cogent and reliable and 

nothing could be elicited to disbelieve her.  

 

22. The evidence of these witness gets credence from the medical evidence. 

The Doctor PW-5 examining Mazida on the relevant day noticed bruise at right 

iliac region of abdomen. As there is simple hurt caused to PW-1 Junumani so she 

may not be examined by any Doctor and this can not create doubt regarding 

assault caused upon her by the above named two accused. 

 

23. The evidence of PW-3 Mahnur Ali is not believable as his presence at the 

place of occurrence is not supported by the injured person. The evidence of PW-

4 Makibur Rahman also brings credence to the testimony of the injured. He is an 

independent witness who arrived at the place of occurrence after the occurrence 

and noticed both the injured at the place of occurrence and accused standing 

with lathi. He noticed informant lying at the ground with torn saree and could 

know that they were assaulted. Though he is not an eye  witness yet supported 
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the fact that hearing commotion he arrived at the place of occurrence and could 

know about assault on the victims.  

24. The cogent and reliable evidence of PW-1 and PW-2 being supported by 

medical evidence as well as by independent witness PW-4 established the fact 

that on the date of occurrence the accused Jewel and Harun voluntarily caused 

simple hurt to Junumani and  Mazida.  

 

25. The prosecution has well established a case u/s-326 IPC against the 

accused beyond any shadow of doubt. I find nothing to interfere with the order 

of conviction recorded by learned trial court. Accordingly, the conviction order is 

upheld. The learned trial court has elaborately explained why the benefit of 

Probation of Offenders Act has not been extended to the accused. The learned 

trial court sentenced the accused to pay fine of Rs.700/- for the offence u/s-323 

I/d, S/I for one month. It appears that learned trial court leniently dealt with the 

accused while passing the sentence. I find nothing to interfere with the  sentence 

passed by the learned trial court. In the result, the appeal is dismissed.  

 

26. The appellant is directed to appear before the learned trial court within 

two months to deposit the fine.  

 

27. The amount of fine if realized be paid to the injured. 

 

28. Return back the C/R to the trial court with a copy of judgment passed by 

this court. 

 

 Judgment is given under my hand and the seal of this the 17th day of 

January/2019.  

 

 Dictated and corrected by me                      Sessions  Judge, 

                                                                                      Nalbari. 

           Sessions Judge, 

                        Nalbari.  
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D. Roy 


